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PETITIONER'S INTEREST 

Petitioner Kevin Starrett is an Oregon elector who submitted comments on the 

draft ballot title for Initiative Petition 2018-44 (“IP 44”) and is dissatisfied with the 

Attorney General’s Certified Ballot Title (“CBT”). This petition this for review is proper 

under ORS 250.085 and may raise objections to language added the CBT after the end of 

the comment period. ORS 250.085(6); Carley v. Myers, 340 Or. 222, 232 (2006).   

The full text of the CBT, as filed with the Secretary of State, and the Attorney 

General’s supporting memorandum, are attached as Exhibits A and B.  

OBJECTION 

 The CBT does not comply with ORS 250.035(2) because: 1) its Caption fails to 

reasonably identify the measure’s subject matter(s), 2) the Result of “Yes” statement is 

not a simple and understandable statement that describes the results if the state measure is 

approved, 3) Result of “No” statement is not a simple and understandable statement that 

describes the results if the state measure is rejected, and, 4) the Summary is not a concise 

and accurate statement summarizing the measure and its major effect. 

ARGUMENTS AND AUTHORITIES 

When reviewing a certified ballot title, this Court must decide whether the 

certified ballot title is in “substantial compliance” with the statutory requirements.  Lutz 

v. Rosenblum, 362 Or 651, (2018).  A state measure’s ballot title has three statutory 

components): 1) a caption of not more than 15 words that reasonably identifies the 
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measure’s subject matter; 2) simple and understandable statements of 25 words or less 

that describe the result of a “yes” vote and a “no” vote; and, 3) a concise and impartial 

statement of no more than 125 words that summarizes the measure. ORS 250.035(2). 

OVERVIEW OF IP 44 

IP 44 would impose fines and special liabilities for common firearm uses for the 

purpose of reducing unauthorized firearm access. In so doing, it would require 

Oregonians to compromise their personal safety by rendering their firearms temporarily 

inoperable in situations when they pose little or no threat of unauthorized use. Fines are 

imposed for most of IP 44’s new rules along with the prospect of strict liability exposure 

for unforeseeable acts five years into the future.  This “strict liability” aspect would 

transform middle income firearm owners into uninsurable risks for liability policies by 

treating simple firearm ownership as an abnormally dangerous activity.  IP 44 will 

deprive people of modest means the ability to own firearms through a spate of seemingly 

“reasonable” regulations.  The voters deserve to know about how IP 44 would hinder 

their ability to defend themselves in a state that guarantees the “right to bear arms.” 

IP 44 requires all firearms to be locked within a container or with a specific 

mechanism that prevents it from firing. The only exception is for someone who 

physically carries a firearm or controls it within a close enough proximity to prevent any 

unauthorized uses.  It would penalize firearm owners who keep a firearm in a ready state 

for self-defense (i.e., capable of firing) within their own homes unless the firearm is 

carried upon their person at all times. If two cohabitating partners each keep an unlocked 



firearm in their bedroom for self-protection, they would both have to strap it onto to 

themselves or risk that the proximity of their trusted partner would amount to a 

“violation”.  Living alone wouldn’t protect one either, if you keep an unlocked firearm 

on your nightstand while you sleep you commit a Class C Violation should a burglar 

abscond with it (Class A Violation, if the burglar is a minor).  To avoid IP 44’s penalties 

and strict liability, you would have little choice but to lock your firearm while sleeping.   

If you purchase an (expensive) safe with a fingerprint lock, you could only keep 

your firearms in it under IP 44 (your partner would need her own safe to prevent you 

from accessing her firearm and vice-versa). If you were helping to train a teenager how to 

load, site and fire a rifle for target practice, you (and the trainee) would have to engage a 

trigger lock device every time you handed it back and forth – each unlocked “transfer” 

would be a separate violation capable of imposing a $500 fine. (ORS 153. 1 ( ( .

IP 44 would also require firearm owners who learn (or should know) that a firearm 

has been lost or stolen to report it within 24 hours to local law enforcement.  This one-

size-fits-all rule may have been drafted with urban firearm owners in mind, but it also 

applies equally to people in sparsely populated counties that cannot afford around the 

clock 911 service.  If a firearm owner spends more than a day looking for firearm the 

very act of reporting that loss becomes a confession of violation.  This law applies 

equally to someone who loses a rifle on a hunting trip in a remote area as it does to 

someone whose house was cleaned out by burglars while they were away. 
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Each of these hypothetical violations would expose the firearm owner to strict 

liability for any damages resulting from a violation for up to five years.  The strict 

liability  whether or not the firearm owner was negligent, or the damage was 

remotely foreseeable or   an intervening factor ould have attributed liability to 

another under a common law claim of negligence.   

The sum total of these rules renders firearm owners less safe in their own homes 

by exposing them to fines and special liabilities that burden rights guaranteed by Article 

I, Section 27 of the Oregon Constitution and the Second Amendment to the U.S. 

Constitution.  For these reasons, the Attorney General should endeavor to identify the all 

the effects of IP 44 to fully alert the voter of its subject matter. 

I. The Ballot Title Caption Does Not Comply with ORS § 250.035(2)(a)

Oregon law requires a “caption….that reasonably identifies the subject matter of 

the state measure.” The caption should “state or describe the proposed measure's subject 

matter ‘accurately and in terms that will not confuse or mislead potential petition signers 

and voters.’ ” Kain/Waller v. Myers, 337 Or. 36, 40, (2004), quoting Greene v. 

Kulongoski, 322 Or. 169 (1995).  By “subject matter,” the Court refers to the “actual 

major effect” of a measure or, if the measure has more than one major effect, all such 

effects (to the limit of the available words). Whitsett v. Kroger, 348 Or. 243, (2010).  

The caption fails to identify the major effects IP 44 proposes. The proposed 

Caption is flawed because it does not reasonably identify the measure’s subject matter. IP 

44 would make the following changes to existing state law: 



5 

A. It would establish a locking standard for firearms that is enforced whenever a

firearm isn’t under a person’s immediate control, with violations penalized.

B. It would mandate 24 hour reporting of the loss or theft of a firearm with

violations penalized.

C. It would create a statutory duty to supervise a minor’s use of a firearm.

D. It would expose any person in violation of A-C to strict liability for any

personal or property damages occurring as a result for a five year period.

The CBT caption fails to inform voters of these matters because it does not inform the 

voter that IP 44 will expose firearm owners to strict liability and unnecessarily conflates 

the requirements that carry penalties (A & B) with a requirement that does not (C).    

ORS 250.035(2)(a) provides that a ballot title must contain a “caption of not more 

than 15 words that reasonably identifies the subject matter of the state measure.” The 

“subject matter” of a ballot title is “the ‘actual major effect’ of a measure or, if the 

measure has more than one major effect, all such effects (to the limit of the available 

words).” Lavey v. Kroger, 350 Or. 559, 563 (2011) (citation omitted). To identify the 

“actual major effect” of a measure, we consider the “changes that the proposed measure 

would enact in the context of existing law.” Rasmussen v. Kroger, 350 Or. 281, 285 

(2011). When the Attorney General chooses to describe a measure by listing the changes 

that the proposed measure would enact, some changes may be of “sufficient significance” 

that they must be included in the description. See Brady/Berman v. Kroger, 347 Or. 518, 

523 (2009) (so concluding). The CBT caption for IP 44 reads: 



6 

Requires firearms be locked during storage/transfer, loss reported, 

minors’ use supervised; imposes penalties/liabilities 

This caption is misleading because it mixes violations that are subject to civil penalty and 

strict liability (first three effects above) with a statutory duty that only gives birth to strict 

liability (minor supervision).  It is also underinclusive because it does not notify voters 

of a significant change to existing law – replacing proof of negligence in firearm damages 

cases with strict liability standards.  Petitioner Starrett offered the following alternative 

caption in his comments to the draft ballot title: 

Penalizes unlocked firearm storage/transfer, unreported loss/theft; 

requires minor supervision; Owners strictly liable. Exceptions. 

This alternative caption alerts voters that it will enact penalties for storing or 

transferring unlocked firearms and for unreported firearm losses.  It also separately 

notifies voters of the requirement to supervise minors and the exposure to strict liability 

for those who do not comply with these regulations.  This is not the only possible way to 

alert voters of these matters, it would also be sufficient to change the second clause to 

“unreported firearm losses” (removing “theft”) and/or to alter the third clause to “requires 

minors’ firearm supervision” (removing “Exceptions.”).  Any of these suggested 

alternatives would treat the regulated subjects with appropriate distinction and notify 

voters that the introduction of “strict liability” is a central element of this measure. 

In her letter accompanying the CBT, the Attorney General concluded that 

introducing “the imposed [strict] liability] was not one of “the most important aspect[s] 



of IP 44” ( . , p ).  This conclusion stemmed from an apparent concern that voters 

might not realize that “the application of strict liability for injury to persons or property is 

conditional.” Specifically, a firearm owner’s “strict liability” would be limited to ‘cases 

where “violation [of the measure’s requirements] results in” the injury.’ ( . , p  para 

2, emphasis in original). Due to the “conditional” nature of the imposition of “strict 

liability” by IP 44, the Attorney General chose to avoid this subject in the caption while 

mentioning it in the Result of “Yes” statement.   

This decision misinterprets the primary purpose of the caption - to notify voters of 

a measure’s subject matter.  The imposition of strict liability for violating the 

requirements of IP 44 is a central feature that flows from each of its regulated subjects 

(firearm locking, firearm loss reporting and supervision of firearm use by minors). 

Without the imposition of strict liability, there is no point in even mentioning the 

“requirement” for supervising a minor’s use of a firearm as the only consequence of such 

a violation is to expose a person to strict liability for unsupervised minors. 

The subject of “strict liability” for firearm owners should not be left out of the 

caption simply because Respondent was not able to specify its conditions when is 

imposed. To the degree that such conditions are not intuitive, they can be more fully 

explored in the results statements and summary.  IP 44 would make fundamental 

changes to Oregon’s common law for firearm negligence, the voters deserve notice of 

that important change in the “headline” of the ballot title.  The Attorney General should 

modify the caption as proposed by petitioners. (See Ex. C, p 5) 
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II. Result of “Yes” Vote Does Not Comply with ORS § 250.035(2)(b)

The Result of “Yes” Vote Statement has a similar flaw as the caption in that it

unnecessarily conflates requirements that result in penalties (firearm locking and loss 

reporting) with a requirement (minor supervision) that does not.  The “Yes” Statement 

should describe the “result or results of enactment that would have the greatest 

importance to the people of Oregon.” Novick v. Myers, 337 Or 568, 574, (2004). The 

statutory standard is a "simple and understandable statement…that describes the result if 

the state measure is approved." ORS 250.035(2)(b). “To substantially comply with that 

standard, an accurate description of the change that will be caused by the measure is 

key.” Lavey v. Kroger 350 Or. 559 (2011) (Citing: Caruthers v. Myers, 344 Or 596, 600 

(2008) ("The purpose of [the] requirements [for ballot titles] is to ensure that voters have 

accurate information about the subject and effect of a proposed measure.")).  

In his comment letter on the draft ballot title, Petitioner offered the following 

alternative Result of “Yes” statement: 

Result of “Yes” Vote: “Yes” vote imposes fines for storing/transferring unlocked 

firearms, unreported loss/theft; requires supervising minor’s firearm use; firearm 

owners subject to five years strict liability. (See Ex. C, p 5) 

This alternative statement distinguished the activities that impose fines and more clearly 

explains the activities of minors that must be supervised.  Petitioner renews those 

arguments while conceding that the last clause of Respondent’s Result of “Yes” 

statement improves upon Petitioner’s suggestion. Petitioner submits the following 
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alternative Result of ‘Yes” statement using language from both proposed statements: 

Result of “Yes” Vote: “Yes” vote imposes fines for storing/transferring unlocked 

firearms, unreported losses; requires supervising minor’s firearm use; firearm 

owners “strictly liable” for injuries resulting within five years. 

II. Result of “No” Vote Does Not Comply with ORS § 250.035(2)(c)

ORS 250.035(2)(c) requires that a “no” vote result statement must be “[a] simple

and understandable statement … that describes the result if the state measure is rejected.” 

“The “no” vote result statement needs to include a description of the law that a “no” vote 

would leave in place.” Whitsett v. Kroger, 348 Or 243 at 252 (2010). The object is to 

advise “potential voters as to the choice they are being asked to make.” Whitsett at 252. 

The Result of “No” statement does not inform voters that under current law 

firearm owners may have unencumbered access to readily operable firearms for self-

defense.  One of the most important effects of IP 44 would be to limit access to an 

unlocked firearm for self-defense purposes by requiring that firearm owners carry their 

firearms at all times (when sleeping, showering and during times of intimacy) to avoid 

violating its provisions. For a great many firearm owners, having ready access to an 

operable weapon is essential to providing them with confident method of defending 

themselves.  IP 44 would delay access to their primary means of self-defense in 

circumstances where every second counts. Presumably, IP 44 proposes this tradeoff to 

protect third parties from injuries caused by firearms that were insufficiently secured to 

prevent unauthorized access. Reducing unauthorized access to firearms is undoubtedly a 



worthwhile cause, but it is crucial that voters are informed when pursuing that cause must 

compromise the safety and security of firearm owners.   Petitioner renews his offering of 

the following alternative Result of “No” Vote statement: 

Result of “No” Vote: “No” vote retains current laws that regulate firearm 

transfers, require proof of negligence for liability and allow unencumbered access 

to an operable firearm for self-defense.   (See Ex. C, P ) 

III. The Summary Does Not Comply with ORS § 250.035(2)(d)

The Summary of a ballot title must be a “concise and impartial statement

summarizing the state measure and its major effect.” ORS 250.035(2)(d). The Summary 

is insufficient because it fails to identify the consequences of certain violations (fines) 

and inserts misleading language to describe those violations “(not a crime)”. While the 

offenses created by IP 44 are not categorized as “crimes” by statute, they do subject 

“offenders” to significant punishment. Someone training another to load, sight and fire a 

rifle could easily be exposed to thousands of dollars in fines during an hour of hands-on 

training (where the firearm changes hands between the tutor and the trainee without a 

trigger lock). Imposing “strict liability” in situations where no negligence is present is a 

form of punishment for firearm owners, by making firearm ownership unreasonably 

risky.  Describing violations of IP 44 as “not a crime” is misleading and will create 

unnecessary bias. Petitioner renews his submission of the alternative Summary listed in 

his comment letter. (Ex. C, p ). 
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Respectfully Submitted,    

Eric Winters, OSB #983790 
     Attorney for Petitioner  
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STORAGE AND CONTROL 

SECTION 1.  (1) A person who owns or possesses a firearm must secure the firearm with a 
trigger or cable lock engaged or in a locked container equipped with a tamper-resistant 
lock. 

(2) Subsection (1) of this section does not apply to a firearm carried by or under the control
of the owner or possessor of the firearm.

(3)(a) A violation of subsection (1) of this section is a Class C violation. 

(b) If the owner or possessor of a firearm violates subsection (1) of this section when the
owner or possessor knew or should have known that a minor could gain unauthorized
access to the firearm, the violation is a Class A violation.

(c) Each firearm owned or possessed in violation of subsection (1) of this section constitutes
a separate violation.

(4) A person whose violation of subsection (1) of this section results in injury to person or
property within five years of the date of the violation from the use of a firearm that was not
secured is strictly liable for the injury.

(5) The liability imposed by subsection (4) of this section does not apply if the injury results
from a lawful act of self-defense or defense of another person.

TRANSFER 

SECTION 2. (1) A person who transfers a firearm must transfer the firearm with a trigger 
or cable lock engaged or in a locked container equipped with a tamper-resistant lock. 

(2)(a) A violation of subsection (1) of this section is a Class C violation. 

(b) Each firearm transferred in violation of subsection (1) of this section constitutes a
separate violation.

(3) A person whose violation of subsection (1) of this section results in injury to person or
property within five years from the date of the violation from the use of a firearm
transferred in violation of subsection (1) of this section is strictly liable for the injury.

(4) The liability imposed by subsection (4) of this section does not apply if the injury results
from a lawful act of self-defense or defense of another person.

REPORTING 

SECTION 3. (1) A person who owns, possesses or controls a firearm must report the loss or 
theft of the firearm to a law enforcement agency in the jurisdiction in which the loss or 

   1
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theft occurred within 24 hours of the time the person knew or should have known of the 
loss or theft. 

(2)(a) A violation of subsection (1) of this section is a Class B violation. 

(b) Each firearm for which a person does not make the report within the time required by
subsection (1) of this section constitutes a separate violation.

(3) A person whose violation of subsection (1) of this section results in injury to person or
property from the use of a firearm the loss or theft of which was not reported within 24
hours after the person knew or should have known of the loss or theft is strictly liable for
the injury if the injury occurs more than 24 hours and less than five years after the person
knew or should have known of the loss or theft.

(4) The liability imposed by subsection (3) of this section does not apply if the injury results
from a lawful act of self-defense or defense of another person.

MINORS 

SECTION 4. (1) A person who transfers a firearm to a minor that the minor does not own 
must directly supervise the minor’s use of the firearm.   

(2) A person whose violation of subsection (1) of this section results in injury to person or
property within five years from the date of the violation from the use of a firearm is strictly
liable for the injury.

(3) The liability imposed by subsection (2) of this section does not apply if the injury results
from a lawful act of self-defense or defense of another person.

(4) Except in the case of a lawful act of self-defense or defense of another person, a minor
may possesses a firearm the minor does not own only under the direct supervision of an
adult.

RULES 

SECTION 5.  (1)(a) By January 1, 2019, the Attorney General shall adopt temporary rules 
establishing the specifications for trigger locks, cable locks and containers equipped with 
tamper-resistant locks. 

(b) By January 1, 2020, the Attorney General shall adopt permanent rules establishing the
specifications for trigger locks, cable locks and containers equipped with tamper-resistant
locks.

(2)(a) On or after January 1, 2020, the lock or container required by sections 1 and 2 of this 
2018 Act must meet or exceed the specifications the Attorney General adopts under 
subsection (1)(b) of this section. 
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(b) A person shall be considered to comply with paragraph (a) of this subsection if a lock or
container complies with the rules required by subsection (1)(a) of this section and the
person acquired the lock or container before the adoption of the rules required by
subsection (1)(b) of this section.

DEFINITIONS 

SECTION 6.  (1) As used in this section and sections 1 to 5 of this 2018 Act: 

(a) “Firearm” and “minor” have the meanings given those terms in ORS 166.210.

(b) “Law enforcement agency” has the meaning given that term in ORS 166.525.

(c) “Transfer” means the delivery of a firearm, including, but not limited to, the sale, gift,
loan or lease of the firearm.

(2) For purposes of sections 1 and 3 of this 2018 Act, a firearm is under the control of a
person when the person is lawfully authorized to possess the firearm and the person is in
sufficiently close proximity to the firearm to prevent another person from obtaining
possession of the firearm.

SECTION 7.  Sections 1 and 2 of this 2018 Act become operative January 15, 2019.  

2 Apr 2018 2:37 PM
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OFFICE OF THE SECRETARY OF STATE 

DENNIS RICHARDSON 
SECRETARY OF STATE 

LESLIE CUMMINGS, PhD 
DEPUTY SECRETARY OF STATE  

ELECTIONS DIVISION 

STEPHEN N. TROUT 
DIRECTOR 

255 CAPITOL STREET NE, SUITE 501 
SALEM, OREGON 97310-0722 

(503) 986-1518

I N I T I A T I V E  P E T I T I O N
TO:  All Interested Parties 

FROM:  Lydia Plukchi, Compliance Specialist 

DATE:  May 31, 2018 

SUBJECT: Initiative Petition 2018-044 Certified Ballot Title 

The Elections Division received a certified ballot title from the Attorney General on May 31, 2018, 
for Initiative Petition 2018-044, proposed for the November 6, 2018, General Election. 

Caption 
Requires firearms be locked during storage/transfer, loss reported, minors' use supervised; 
imposes penalties/liabilities 

Chief Petitioners 
Henry Wessinger 1000 SW Vista Ave #1105 Portland, OR 97205 
Vincenza Passalacqua 1704 19th St. NW #9 Washington, DC 20009 
Paul Kemp 8710 SE 137th Avenue Happy Valley, OR 97086 

Appeal Period 
Any registered voter, who submitted timely written comments on the draft ballot title and is dissatisfied 
with the certified ballot title issued by the Attorney General, may petition the Oregon Supreme Court to 
review the ballot title. 

If a registered voter petitions the Supreme Court to review the ballot title, the voter must notify the 
Elections Division by completing and filing form SEL 324 Notice of Ballot Title Challenge. If this notice is 
not timely filed, the petition to the Supreme Court may be dismissed. 

Appeal Due How to Submit Appeal 
June 14, 2018 Refer to Oregon Rules of Appellate Procedure, Rule 11.30 or contact the 

Oregon Supreme Court for more information at 503.986.5555. 

Notice Due How to Submit Notice Where to Submit Notice 
1st business day after 
appeal filed with 
Supreme Court, 5 pm 

Scan and Email irrlistnotifier.sos@state.or.us 
Fax 503.373.7414 
Mail 255 Capitol St NE Ste 501, Salem OR 97310 

More information, including the certified ballot title and the Secretary of State's determination that the 
proposed initiative petition is in compliance with the procedural requirements established in the Oregon 
Constitution for initiative petitions, is contained in the IRR Database available at www.oregonvotes.gov.

Exhibit B, p 1





1162 Court Street NE, Salem, OR  97301-4096 
Telephone: (503) 378-4402   Fax: (503) 378-3997   TTY: (800) 735-2900   www.doj.state.or.us 

DEPARTMENT OF JUSTICE 
APPELLATE DIVISION 

May 31, 2018 

Stephen N. Trout 
Director, Elections Division 
Office of the Secretary of State 
255 Capitol St. NE, Ste. 501 
Salem, OR 97310 

Re: Proposed Initiative Petition —  Requires Firearms be Locked During Storage/Transfer, 
Loss Reported, Minors’ Use Supervised; Imposes Penalties/Liabilities. 

DOJ File #BT-44-18; Elections Division #2018-044 

Dear Mr. Trout: 

We received comments about the draft ballot title for the above-referenced measure from 
over 400 people.  We have reviewed each and every comment.  Numerous commenters do not 
challenge the draft ballot title in any manner.  Rather, many simply stated support or opposition 
to the proposed measure, or suggested specific language for use in the ballot title.  Our usual 
practice is to individually address each comment letter we received; it is not possible to do so 
here.  However, many of the comments presented the same themes or arguments, and we address 
those common concerns in this letter. 

 Many of the comments received suggested some confusion about the process for 
citizen initiative petitions.  Some commenters seemed to assume that the Attorney General 
drafted the proposed measure.  Others urged your office to support or oppose the measure, or to 
simply refuse to place it on the ballot.   

 With regard to the Attorney General, her role in the process of drafting the ballot title 
is to prepare an impartial ballot title that complies with ORS 250.035.  The comments on a draft 
ballot title are an important part of that process, pointing out flaws or nuances that may not be 
readily apparent.  The end result, the certified ballot title, is intended to provide fair and accurate 
information to voters so that informed choices can be made.   

The vast majority of the comments were directed to the caption of the ballot 
title.  However, many of the comments were also applicable to the result statements and the 
summary, and we used the comments to refine our thinking as to all parts of the draft ballot 
title.  As a result, we have made changes to the caption, both result statements, and the 
summary.  

ELLEN F. ROSENBLUM 
Attorney General 

FREDERICK M. BOSS 
Deputy Attorney General 

31 May 2018 3:24 PM
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This letter summarizes those comments, our responses to the comments and the reasons 
why we altered or declined to alter the draft ballot title in response to the comments.  ORAP 
11.30(7) requires this letter to be included in the record if the Oregon Supreme Court is asked to 
review the ballot title. 

Procedural requirements and constitutional requirements 

Numerous commenters raise the issue of whether the proposed measure violates the 
single subject rule of the Oregon Constitution.  Those issues are beyond the scope of the ballot 
title drafting process.  See OAR 165-014-0028 (providing for separate review process by 
Secretary of State to determine whether measure complies with constitutional procedural 
requirements for proposed initiative measures).     

Numerous commenters contend that IP 44 is unconstitutional under District of Columbia 
v. Heller, 554 US 570, 128 S Ct 2783, 171 L Ed 2d 637 (2008), and that the ballot title must state
that it is unconstitutional.  When the question of a law’s unconstitutionality is “settled” and its
application to the measure is “clear,” the attorney general may address that issue in a ballot title.
Nearman v. Rosenblum, 358 Or 818, 827-30, 371 P3d 1186 (2016).  See also Caruthers v.
Myers, 344 Or 596, 601-03, 189 P3d 1 (2008) (when the measure “undisputedly conflicted with
federal law” Attorney General was obligated to so describe measure).  Here, we conclude that it
is neither clear nor undisputed that IP 44, if enacted, would conflict with federal law.  See, e.g.,
Jackson v. City and County of San Francisco, 746 F3d 953 (9th Cir 2014), cert den 135 S Ct
2799 (2015) (city ordinance requiring handguns in residence to be stored in locked container or
disabled with trigger lock when not carried on person did not violate Second Amendment).
Accordingly, we decline to address that in the ballot title.

A. Current law

Before addressing the comments on the draft ballot title, we first discuss current law and 
IP 44’s changes to the law.  

Oregon law does not currently require that a person owning a firearm to store or secure 
the firearm in any particular manner when it is not in use or being transferred.  Likewise, federal 
law does not impose any storage or securing requirements on firearm owners.  18 USC § 
922(z)(1) requires that “any licensed importer, licensed manufacturer, or licensed dealer”1 who
“sell[s], deliver[s], or transfer[s] any handgun to any person other than any person licensed under 

1 18 USC § 921(a) (9) defines “importer” as “any person engaged in the business of 
importing or bringing firearms or ammunition into the United States for purposes of sale or 
distribution; and the term ‘licensed importer’ means any such person licensed under the 
provisions of this chapter.”  18 USC § 921(a)(10) defines “manufacturer” as “any person 
engaged in the business of importing or bringing firearms or ammunition into the United States 
for purposes of sale or distribution; and the term ‘licensed importer’ means any such person 
licensed under the provisions of this chapter.” 
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this chapter” must “provide[]” the transferee “with a secure gun storage or safety device for that 
handgun.”2  Nothing in that statute requires that the storage or safety device be used on the
handgun during the sale, delivery or transfer.  It only requires that the device be “provided” to 
the transferee.  Nor does 18 USC § 922(z)(1) require the transferee to use a secure storage or 
safety device for the handgun.  The requirement that a secure storage or safety device be 
provided to the transferee applies only to handguns, and does not apply to other types of firearms 
such as shotguns or rifles.3

Oregon law currently places some limits on a minor’s access to firearms.  ORS 
166.250(1) prohibits a person “under 18 years of age” from possessing a firearm.  That 
prohibition does not apply if the firearm (other than a handgun) was transferred to the minor “by 
the minor’s parent or guardian or by another person with the consent of the minor’s parent or 
guardian[.]”  ORS 166.250(2)(a)(A).  A minor may also “[t]emporarily” possess a firearm “for 
hunting, target practice or any other lawful purpose[.]”  ORS 166.250(2)(a)(B).  

ORS 166.470(1) provides in pertinent part that “a person may not intentionally sell, 
deliver or otherwise transfer any firearm when the transferor knows or reasonably should know 
that the recipient:  (a) Is under 18 years of age[.]”   But ORS 166.470(3) provides that subsection 
(1)(a) does not prohibit: 

(a) The parent or guardian, or another person with the consent of the parent or
guardian, of a minor from transferring to the minor a firearm, other than a 
handgun; or 

(b) The temporary transfer of any firearm to a minor for hunting, target
practice or any other lawful purpose. 

2 18 USC § 921(34) defines a “secure gun storage or safety device” as: 

(A) a device that, when installed on a firearm, is designed to prevent the firearm
from being operated without first deactivating the device;

(B) a device incorporated into the design of the firearm that is designed to prevent
the operation of the firearm by anyone not having access to the device; or

(C) a safe, gun safe, gun case, lock box, or other device that is designed to be or
can be used to store a firearm and that is designed to be unlocked only by means
of a key, a combination, or other similar means.

3 See 18 USC § 921(a)(5), (7), (21) (providing separate definitions for “shotgun,” 
rifle” and “handgun”).   

   5



` 

Page 4 

ORS 497.350-360 limits hunting by minors.  Persons under 14 who are hunting with a 
firearm must be accompanied by an adult, unless the person is hunting “on land owned by the 
parent or legal guardian of the person.”  ORS 497.350(2).  Persons under 18 may not hunt 
wildlife, except on the person’s own land or on land owned by the parent or legal guardian of the 
person, unless the person has completed a course in the “safe handling of lawful hunting 
weapons” or is engaged in a hunt with an appropriately licensed supervisory hunter who is over 
21. ORS 497.360(1), (3).

Under current law, determining whether a firearm owner is liable for injuries caused by 
another person’s use of the owner’s firearm is generally analyzed under a foreseeability theory.  
See Fazzolari v. Portland School Dist. No. 1J, 303 Or 1, 17, 734 P2d 1326 (1987) (“[U]nless the 
parties invoke a status, a relationship, or a particular standard of conduct that creates, defines, or 
limits the defendant’s duty, the issue of liability for harm actually resulting from defendant’s 
conduct properly depends on whether that conduct unreasonably created a foreseeable risk to a 
protected interest of the kind of harm that befell the plaintiff.”).     

B. IP 44’s changes to current law

IP 44 contains six sections.  Section 1 requires that an owner or possessor of a firearm
“must secure the firearm with a trigger or cable lock engaged or in a locked container equipped 
with a tamper-resistant lock” unless the “firearm [is] carried or [is] under the control of the 
owner or possessor of the firearm.”   

A violation of the securing requirements is a Class C violation,4 unless “the owner
or possessor knew or should have known that a minor would gain unauthorized access to 
the firearm,” in which case it is a Class A violation.5  IP 44(1)(3)(a),(b).  Each firearm
stored in violation of the securing requirement “constitutes a separate violation.”  IP 
44(1)(3)(c). 

Section 2 requires that a “person who transfers a firearm must transfer the firearm with a 
trigger or cable lock engaged or in a locked container equipped with a tamper-resistant lock.”  IP 
44(2)(1).  A violation of that requirement is a Class C violation, and each firearm transferred in 
violation of that requirement “constitutes a separate violation.”  IP 44(2)(2).   

Section (3) requires that a person who “owns, possesses or controls a firearm must report 
the loss or theft of the firearm to a law enforcement agency in the jurisdiction in which the loss 
or theft occurred within 24 hours of the time the person knew or should have known of the loss 

4 The penalty for a violation may not include a term of imprisonment.  ORS 
153.018(1).  The presumptive fine for a Class C violation is $165, and the maximum fine is 
$500.  ORS 1563.018; 135.019.   

5 The presumptive fine for a Class A violation is $440, and the maximum fine is 
$2,000.  ORS 153.018; 153.019.  
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of theft.”  IP 44(3)(1).  A violation of that requirement is a Class B violation, and each firearm 
for which a person does not make the required report constitutes a separate violation.  IP 44 
(3)(2).   

Section (4) requires that a “person who transfers a firearm to a minor that the minor does 
not own must directly supervise the minor’s use of the firearm.”  IP 44(4)(1).  

If a person’s violation of the securing requirements of subsection (1)(1), the transfer 
requirements of subsection (2)(1), the reporting requirements of subsection (3)(1), or the 
supervision requirements of (4)(1) “results in injury [from the use of a firearm] to person or 
property within five years of the dates of the violation” the person is “strictly liable for the 
injury.”  IP 44 (1)(4), (2)(3), (3)(3).  The liability imposed by those subsections “does not apply 
if the injury results from a lawful act of self-defense or defense of another person.”  IP 44 (1)(5), 
(2)(4), (3)(4).   

Section (5) requires the Attorney General to adopt rules “establishing the specifications 
for trigger locks, cable locks and containers equipped with tamper-resistant locks.”  Section (6) 
sets forth definitions for terms used in IP 44.   

C. The caption6

The caption of a ballot title is limited to fifteen words, and must “reasonably identif[y]
the subject matter of the state measure.”  ORS 250.035(2)(a).  The draft ballot title contains the 
following caption: 

Requires firearms be locked during storage/transfer, loss reported, minors’ use supervised; 
imposes penalties/liabilities 

To meet the applicable statutory standard, case law requires that the caption “state or 
describe the proposed measure’s subject matter ‘accurately and in terms that will not confuse or 
mislead potential petition signers and voters.’ ” Kain/Waller v. Myers, 337 Or 36, 40, 93 P3d 62 
(2004), quoting Greene v. Kulongoski, 322 Or 169, 174–75, 903 P2d 366 (1995). “Subject 
matter,” refers to the “actual major effect” of a measure or, if the measure has more than one 
major effect, all such effects (to the limit of the available words).  See, e.g., Terhune v. Myers, 
342 Or 475, 480, 154 P3d 1284 (2007) (so holding). 

The caption must “inform potential petition signers and voters of the sweep of the 
measure.”  Terhune, 342 Or at 479.  In identifying the “principal effect” or “actual major effect” 
of the proposed measure, id., the caption must not be inaccurate or underinclusive.  Hunnicutt v. 
Myers, 342 Or 491, 495, 155 P3d 870 (2007).  Yet, with those requirements, “[t]he Caption is 
not meant to serve as a comprehensive statement of the measure’s effects.”  Carson v. Myers, 
326 Or 248, 254, 951 P2d 700 (1998).  

6 We note that the chief petitioners stated that all parts of the draft ballot title 
comply with ORS 250.035(2) and should be the certified title.  
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A number of commenters assert that the subject matter of IP 44 is the imposition of strict 
civil liability for a person whose violation of sections (1) through (4) results in injury to person 
or property within five years.  In their view, that is the most important change made by IP 44, 
and the failure to emphasize that change at the expense of the other changes is deceptive and 
misleading.  Relatedly, they argue that the use of “imposes penalties/liabilities” is underinclusive 
because it does not notify voters that the imposed liability is the most important aspect of IP 44.  

We conclude otherwise.  For one thing, the application of strict liability for injury to 
persons or property is conditional.  That is, it is contingent on a person’s violation of the 
requirements for securing or transferring firearms, for reporting loss or theft, or for failing to 
supervise a minor’s use of a firearm and injury to persons or property results.  Strict liability does 
not attach if the firearm owner has complied with those requirements, or if no injury results. In 
addition, the actual extent of the liability created by the measure is difficult to assess in the 
abstract. Although the measure uses the phrase “strictly liable,” other parts of the measure limit 
liability to cases where “violation [of the measure’s requirements] results in” the injury.  
Because liability under the measure is conditional, and the extent of that liability is somewhat 
unclear, we do not believe that it is appropriate to emphasize strict liability in the caption.  But, 
as discussed below, we have changed the “Yes” result statement to include a reference to strict 
liability.   

A number of commenters assert that, as drafted, IP 44 would place firearm owners in the 
position of being presumed guilty and having to prove their innocence if charged with a 
violation.  We disagree.  The due process clause of the Fourteenth Amendment requires the state 
to prove a violation beyond a reasonable doubt.  See, e.g., In re Winship, 397 US 358, 90 S Ct 
1068, 25 L Ed 2d 368 (1970). We perceive nothing in IP 44 that shifts that burden.   

A number of commenters contend that IP 44’s requirements would extend to antique 
firearms, and suggest that the failure to exclude antique firearm is a major effect.  Though we 
agree that the measure appears to apply to antique firearms, we do not agree that this issue is 
significant enough to merit discussion in the ballot title.  We think it is sufficient that nothing in 
the ballot title that suggests that antique firearms are excluded from the scope of the measure.  
For the same reason, we decline to make changes based on some commenters’ suggestions that 
IP 44’s requirements apply to law enforcement personnel 

Some commenters assert that the caption is insufficient because it does not explain to 
voters there is a lack of clarity in the definition of “transfers,” or provide clarification as to when 
a firearm is “carried by or under the control” of the owner or possessor of a firearm and thus not 
subject to the locking or securing requirements.  Any shortcomings in IP 44 due to a lack of 
clarity are not an “actual major effect” of the initiative.  Similarly, some commenters contend 
that IP 44’s proposed changes are undesirable, and may be burdensome, expensive or difficult to 
comply with.  A discussion of the merits of enacting IP 44 is best left to the voters’ pamphlet and 
the political process.   

Considering the comments as a whole, we certify the following caption:  
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Requires firearms be locked during storage/transfer, loss reported, minors’ use supervised; 
imposes penalties/liabilities 

D. The results statements.

ORS 250.035(2)(b) and (c) require a ballot title to contain “[a] simple and understandable
statement of not more than 25 words that describes the result if the state measure” is approved or 
rejected.  The draft ballot title contains the following result statements:   

Result of “Yes” Vote:  “Yes” vote requires firearms to be locked during 
storage/transfer, loss/theft reported, minors’ firearm use supervised; imposes 
penalties/liability for injuries resulting from violations.  

Result of “No” Vote:  “No” vote retains current laws which regulate transfer of 
firearms, but do not require firearms be locked during storage/transfer, loss/theft 
reported, minors supervised. 

As with the caption, numerous commenters contend that the imposition of strict liability 
for violations that result in injuries is the subject matter of IP 44, and therefore should be the 
main point of the “Yes” statement.  For the reasons set out above with respect to the caption, we 
reject those assertions.  However, in light of the larger word limit, we agree that the “Yes” 
statement can usefully alert people to the fact that the measure creates some type of strict 
liability, and to the fact that the liability created by the measure is limited to a five year period. 
We therefore change the “Yes” statement to include that information. 

A number of commenters assert that the “No” statement inaccurately implies that there 
are no current limits on a minor’s use of a firearm.  We make changes to clarify current law on 
that subject.  We also revise the “No” statement to note that negligence is the current standard for 
liability under Oregon law.     

We certify the following “Yes” and “No” statements: 

Result of “Yes” Vote:  “Yes” vote requires firearms be locked during 
storage/transfer, loss/theft reported, minors’ use supervised. Penalties; “strictly 
liable” for injuries resulting within five years. 

Result of “No” Vote:  “No” vote retains current laws regulating firearm 
transfer/possession, limiting minors’ use; no locks or reporting loss/theft required; 
maintains negligence liability standard for injuries.  

E. The summary

ORS 250.035(2)(d) requires a “concise and impartial statement of not more than 125
words summarizing the state measure and its major effect.”  “The purpose of a ballot title’s 
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summary is to give voters enough information to understand what will happen if the initiative is 
adopted.”  McCann v. Rosenblum, 354 Or 701, 709, 320 P3d 548 (2014).  The draft summary 
provides:   

Summary:    Requires owner/possessor of firearm to secure it with trigger or 
cable lock, or in locked container when not being carried by owner/possessor; 
must transfer firearm with trigger or cable lock, or in locked container; must 
report theft or loss of firearm to law enforcement within 24 hours; person who 
transfers firearm to minor must directly supervise minors’ use of firearm.  Failure 
to comply with requirements treated as violation.  Person failing to comply with 
requirements is strictly liable if injury to person or property results within five 
years from failure to comply; liability does not apply if injury results from self-
defense/defense of another.  Attorney General to adopt specifications for trigger 
locks, cable locks, firearms containers.  Defines “firearm,” “transfer,” other terms.  
Other provisions.   

Numerous commenters assert that the summary contains the same shortcomings as the 
caption and result statements.  For the reasons set out above, we revise the summary to be 
consistent with the caption and results statements, and to clarify the changes made by IP 44. 

Additionally, a number of commenters appear to construe IP 44 as imposing criminal 
penalties for failing to comply with its requirements.  They assert that violating IP 44’s 
requirements would result in felony charges.  To the contrary, failures to comply are expressly 
defined by IP 44 as “violations,” either Class A or Class C.  A “violation” is not a “crime.”  ORS 
161.505-506.  See also ORS 161.505 (“An offense is either a crime, as described in ORS 
161.515, or a violation, as described in ORS 153.008.”); ORS 153.008 (setting forth definition of 
violation); ORS 161.525 (felony is a crime with a sentence of one year of more imprisonment).  
In light of those comments, we change the summary to clarify the nature of the penalties for 
violating IP 44’s requirements. 

/ / 

/ / 
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We certify the following summary: 

Summary:    Requires firearm owner/possessor to secure it with trigger or cable 
lock, or in locked container when not carried by owner/possessor; must transfer 
firearm with trigger or cable lock, or in locked container; must report theft or loss 
of firearm to law enforcement within 24 hours; person transferring firearm to 
minor must directly supervise minor’s firearm use.  Failure to comply with 
requirements treated as a violation (not a crime).  Person failing to comply with 
requirements is “strictly liable” if injury to person/property results within five 
years from failure to comply; liability does not apply if injury results from self-
defense or defense of another.  Attorney General to adopt specifications for 
trigger locks, cable locks, firearm containers.  Defines “firearm,” “transfer,” other 
terms. Other provisions.   

Sincerely, 

/s/ Jeff J. Payne ______________________________
Jeff J. Payne 
Senior Assistant Attorney General 
jeff.j.payne@doj.state.or.us 

Enclosure 

CC: See Attached List 
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Certified by Attorney General on May 31, 2018. 
/s/ Jeff Payne      
Senior Assistant Attorney General 

BALLOT TITLE 

Requires firearms be locked during storage/transfer, loss reported, minors’ use 

supervised; imposes penalties/liabilities 

Result of “Yes” Vote:  “Yes” vote requires firearms be locked during 

storage/transfer, loss/theft reported, minors’ use supervised. Penalties; “strictly liable” for 

injuries resulting within five years. 

Result of “No” Vote:  “No” vote retains current laws regulating firearm 

transfer/possession, limiting minors’ use; no locks or reporting loss/theft required; 

maintains negligence liability standard for injuries. 

Summary:   Requires firearm owner/possessor to secure it with trigger or 

cable lock, or in locked container when not carried by owner/possessor; must 

transfer firearm with trigger or cable lock, or in locked container; must report theft 

or loss of firearm to law enforcement within 24 hours; person transferring firearm 

to minor must directly supervise minor’s firearm use.  Failure to comply with 

requirements treated as a violation (not a crime).  Person failing to comply with 

requirements is “strictly liable” if injury to person/property results within five 

years from failure to comply; liability does not apply if injury results from self-

defense or defense of another.  Attorney General to adopt specifications for trigger 

locks, cable locks, firearm containers.  Defines “firearm,” “transfer,” other terms. 

Other provisions.   

31 May 2018 3:24 PM



Eric C. Winters, Attorney 
30710 SW Magnolia Avenue 
Wilsonville, Oregon 97070 

Office: (503) 454-0828 
Mobile: (503) 754-9096 
Email:  Eric@EricWinters.com 

Via email: Irrlistnotifier.SOS@oregon.gov 

May 15, 2018 

The Honorable Dennis Richardson 

Secretary of State of Oregon 

Attn: Elections Division 

255 Capital Street NE, Suite 501 

Salem, OR 97310 

Re: Comments on Draft Ballot Title for #2018-044 

Dear Mr. Richardson: 

These comments are submitted pursuant to ORS 250.067 on behalf of Kevin Starrett by his 

authorized legal counsel.  Mr. Starrett is an Oregon elector who is not satisfied with the draft 

ballot title filed by the Attorney General.  Mr. Starrett is the Executive Director of Oregon 

Firearms Federation (OFF), an organization with thousands of Oregon members that defends 

the rights of hundreds of thousands of Oregon gun owners.  Mr. Starrett requests that the 

Caption, the Result of “Yes” Vote and Result of “No” Vote statements, and the Summary be 

revised to meet the requirements of ORS 250.035. 

Overview of IP 44 

Initiative Petition 44 would make a number of significant changes to existing Oregon 

firearms laws. We will address each in turn. 

1) Firearm Possession Rules

First it would require anyone who owns or possesses firearms to render their firearms 

immediately inaccessible unless they are being carried or otherwise possessed within the 

person’s immediate control. To comply with the inaccessibility requirements, a firearm must be 

locked with a trigger lock, a cable-lock or be locked within a container equipped with a tamper-
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resistant lock.  A firearm is “under the control of a person” if a person who is authorized to 

possess a firearm “is in sufficiently close proximity to the firearm to prevent another person 

from obtaining possession of the firearm.”1   Violation of these requirements would result in a 

Class A violation if the firearm owner/possessor knew or should have known that a minor could 

gain unauthorized access to a firearm (Class C if minors not involved).   

2) Firearm Transfer Rules

The locking requirements applied to firearms owners/possessors are further required in 

any circumstance where a weapon is transferred to another person whether by “sale, gift, loan or 

lease.”  Failure to comply is a Class C Violation and each firearm offense is a separate violation.  

Its apparent purpose is to ensure that any person who acquires a firearm will also acquire a 

means to prevent unauthorized access to it. Unfortunately, it contains no exceptions for the 

types of customary temporary transfers between trusted companions engaged in common 

recreational activities.2   

3) Loss/Theft Reporting Rules

A third provision in IP 44 requires any person who “owns, possesses or controls a 

firearm” to report the loss or theft of the firearm to the local law enforcement agency with 

proper jurisdiction within 24 hours from the time the loss was known (or should have been 

1
 It is unknown how this would be applied to cohabiting persons while they sleep.  It is a fairly common practice 

for firearm owners to sleep with a firearm nearby (nightstand, under mattress, etc.) for quick access in the event 

of a home invasion.  The ability to keep a firearm in one’s home in an accessible manner for self-defense (without 

an encumbering trigger-lock) is a right protected by the Second Amendment. “We must also address the District's 

requirement (as applied to respondent's handgun) that firearms in the home be rendered and kept inoperable at 

all times. This makes it impossible for citizens to use them for the core lawful purpose of self-defense and is hence 

unconstitutional.” Dist. of Columbia v. Heller, 128 S.Ct. 2783, 171 L.Ed.2d 637, 554 U.S. 570 at 630 (2008). Even if 

sleeping with an unlocked firearm nearby is permissible under IP 44, the close proximity requirement would not 

allow cohabitating persons to get up to use the bathroom without carrying their firearm back and forth.   

2
This would mean that a father taking his daughter out for her first target practice would (after loading her rifle) 

have to lock a trigger-lock onto it before handing it to her (presumably with the key) for target practice.  The 

daughter would then have to unlock the rifle to use it and then relock it before transferring it back to her father to 

be reloaded.  Each “transfer” back and forth would be a separate violation punishable by a $500 maximum fine 

against the transferor.     
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known).   Failure to timely report is a Class B violation (punishable by up to $1000) without any 

reasonableness exception.3 

4) Strict Liability for Above Violations or Unsupervised Use by Minors

The final effect of IP 44 is to subject persons to five years of strict liability for any damage 

to persons or property resulting from any of the above violations or from transferring a firearm 

to a minor that is not directly supervised (if the minor does not own the firearm).4   This 

significantly changes Oregon common law by substituting a strict liability standard in negligence 

cases where damage results from the intervening acts of a third party.  Oregon’s negligence 

standards which require personal fault and foreseeability of harm would be replaced with a 

strict liability standard that would allow any violation of IP 44 to be traced to a subsequent harm 

(no matter how unforeseeable the risk of an intervening third person’s possible actions) for up 

to five years.5   

Comments on the Draft Ballot Title 

A. The Caption

Pursuant to ORS 250.035(2)(a), a ballot title must contain a “caption of not more than 15 

words that reasonably identifies the subject matter of the state measure.” The caption must 

“state or describe the proposed measure's subject matter accurately, and in terms that will not 

confuse or mislead potential petition signers and voters.” Lavey v. Kroger, 350 Or 559, 563 

(2011).  The "subject matter" of an initiative is its “actual major effect.” Lavey, 350 Or at 563. 

The “actual major effect” is the change or changes “the proposed measure would enact in the 

3
If someone spends more than a day looking for a firearm he is worried that he lost before reporting it missing, 

the very act of reporting it is a confession of a violation. 

4
 IP 44 does not outlaw transfers to minors, but it establishes strict liability for some transfers if a minor’s use is 

unsupervised.  Current law limits minor firearm possession to two circumstances: ORS 166.250(2)(a)(A)  which 

permits minors to own firearms (other than handguns) with parent/guardian permission; and,  ORS 

166.250(2)(a)(B) which permits minors to possess a firearm for hunting , target practice or other temporary lawful 

purposes. 

5
 Oregon common law negligence caselaw provides a two year statute of limitations for negligent acts involving 

firearms and the criminal acts of a third party, requiring plaintiffs to establish that a defendant’s actions 

“unreasonably created the risk that befell [the] plaintiffs” and that it was “reasonably foreseeable to defendant 

that plaintiffs would suffer harm as a result of those criminal acts”. Fraker v. Benton County Sheriff, 214 Or. App. 

473 at 490. (2007).  IP 44 would effectively create four new bases for statutory tort claims by transforming most 

firearm negligence cases into simple exercises to establish whether “but for causation” could be traced to any 

personal or property harm within five years of violating a statutory duty (no matter how reasonably a defendant 

behaved or how remote and removed a plaintiff’s damages might be). See analysis of statutory tort liability: 

Deckard v. Bunch, 358 Or 754, 370 P.3d 478 (2016). 
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context of existing law.” Rasmussen v. Kroger, 350 Or 281,285 (2011). "The caption is the 

cornerstone for the other portions of the ballot title." Greene v. Kulongoski, 322 Or 169, 175 

(1995). The caption operates as a “headline” because it “provides the context for the reader's 

consideration of the other information in the ballot title.” Greene, 322 Or at 175. 

A caption is “underinclusive” when it does not notify voters of all the major effects of a 

measure, and thereby fails to comply with ORS 205.035. Towers v. Myers, 341 Or 357, 362 

(2006). “When the Attorney General chooses to describe the subject matter of a proposed 

measure by listing some of its effects, [s]he runs the risk that the caption will be underinclusive 

and thus inaccurate.” Towers, 341 Or at 361. See also McCann v. Rosenblum, 354 Or 701, 706 

(2014) ("[w]hen the Attorney General chooses to describe a measure by listing the changes that 

the proposed measure would enact, some changes may be of ‘sufficient significance’ that they 

must be included in the description”). Each major effect of an initiative should be conveyed in 

the caption. “A ballot-title caption written in terms so broad that they convey only one highly 

generalized aspect of [an initiative's] multiple, important effects does not substantially comply 

with ORS 250.035(2) and must be modified.” McCann, 354 Or at 707. 

The Caption provided in the draft ballot title reads: 

Requires firearms be locked during storage/transfer, loss reported, 

minors’ use supervised; imposes penalties/liabilities 

The proposed Caption is flawed because it does not reasonably identify the measure’s subject 

matter.   IP 44 would make the following changes to existing state law: 

A. It would establish a statutory locking standard for firearms that is enforced when

firearms are stored or transferred with violations penalized.

B. It would mandate 24 hour reporting of the loss or theft of a firearm with violations

penalized.

C. It would create a statutory duty to supervise a minor’s use of another’s firearm

D. It would expose any person in violation of A-C to strict liability for any personal or

property damages resulting therefrom.

The Caption in the Draft Ballot Title fails to sufficiently inform the voter of these subject 

matters because it does not address the strict liability changes to the law nor does it distinguish 

which statutory duties carry penalties (A & B) from the one that does not (C). 
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Mr. Starrett offers the following alternative caption: 

Penalizes unlocked firearm storage/transfer, unreported loss/theft; 

requires minor supervision; Owners strictly liable. Exceptions. 

B. The Results Statements

ORS 250.035(2)(b) requires that the ballot title contain a "simple and understandable 

statement of not more than 25 words that describes the result if the state measure is approved." 

The “Yes” statement "should describe the most significant and immediate effects of the ballot 

initiative for the general public." McCann, 354 Or at 707. The “Yes” statement must "provide the 

voter with sufficient substantive information to understand the policy choice proposed by the 

measure's operative terms." Rasmussen v. Rosenblum, 354 Or 344, 348 (2013).  A Result of 

“Yes” statement cannot be inaccurate, confusing or misleading. "To substantially comply with 

[ORS 250.035(2)(b)], an accurate description of the change that will be caused by the measure is 

key." Lavey, 350 Or at 564.  The results statements cannot create even an "erroneous inference" 

of current law or the impact the Initiative would have on current law.  McCormick v. Kroger, 

347 Or 293, 300 (2009).  The “Result of ‘Yes’ Vote” and “Result of ‘No’ Vote” statements should 

be “written, so that, to the extent practicable, the language of the two statements is parallel.” 

ORS 250.035(3).   

The Draft Ballot Title contains the following Result of “Yes” Vote statement: 

Result of “Yes” Vote: “Yes” vote requires firearms to be locked during 

storage/transfer, loss/theft reported, minors’ firearm use supervised; imposes penalties 

liabilities for injuries resulting from violations. 

This result statement is misleading for the reasons cited above relating to the caption.  It fails to 

identify the activities that carry penalties. It also fails to adequately describe the nature of the 

liabilities created and their extended timeframe.  Mr. Starrett offers this alternative Result of 

“Yes” Statement: 

Result of “Yes” Vote: “Yes” vote imposes fines for storing/transferring unlocked 

firearms, unreported loss/theft; requires supervising minor’s firearm use; firearm 

owners subject to five years strict liability. 
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The Result of “No” Vote statement in the Draft Ballot Title is as follows: 

Result of “No” Vote: “No” vote retains current laws which regulate transfer of 

firearms, but do not require firearms be locked during storage/transfer, loss/theft 

reported, minors supervised. 

The proposed “No” statement fails to inform the voter that firearm owners or possessors may 

be liable under claims of negligence for creating unreasonable risks of harm to others. It also 

does not indicate that current law allows a person to have personal access to an unlocked 

firearm (without carrying throughout the house) in the event that it is needed for self-defense.  

For many people, ready access to a firearm for self-defense at night is their primary purpose of 

gun ownership. IP 44 would undermine the ability of a firearm owner to keep an operable 

firearm within ready access for self-defense in the home as is permitted under current law.   

Mr. Starrett offers the follow alternative statement: 

Result of “No” Vote: “No” vote retains current laws that regulate firearm transfers, 

require proof of negligence for liability and allow unencumbered access to an operable 

firearm for self-defense. 

C. The Summary

The Summary should be a concise and impartial statement of no more than 125 words 

summarizing the measure and its major effect. (ORS 250.035(2)(d)).  The draft summary is 

insufficient because it fails to identify the consequences of certain violations (fines).   

Mr. Starrett submits the following Summary: 

Summary:  Requires firearm owner/possessor to: lock firearms with trigger or cable 

lock, or in a tamper-resistant locked container unless carried by the owner/possessor; 

lock a firearm as prescribed whenever transferring it (or handing it) to another; report 

theft/loss of firearms to law enforcement within 24 hours. Fines imposed for unlocked 

firearms or failure to timely report loss/theft.  Firearm owners/possessors must 

supervise minor’s use of their firearms. Person failing to lock, report loss/theft, or 

supervise minors is strictly liable for five years if personal or property injury results 

from violation; liability does not apply if injury results from self-defense/defense of 
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another. Attorney General to adopt specifications for trigger locks, cable locks, firearms 

containers. Defines “firearm,” “transfer,” other terms. Other provisions. 

Thank you for considering these comments. 

Sincerely Yours, 

Eric Winters 
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Notice of Ballot Title Challenge SEL 324 
State Initiative, Referendum, Referral rev 01/18

ORS 250.052 

Warning If this notice to the Elections Division is not timely filed, the petition to the Supreme Court may 
be dismissed. 

Notice 

Æ Complete and submit this form using one of the methods below to provide the Elections Division written
notification that a Petition to Review Ballot Title has been filed with the Oregon Supreme Court.

Method 

Scan and Email to: Mail or Deliver in Person to: Fax to: 
irrlistnotifier.sos@state.or.us Elections Division 

255 Capitol St NE Ste 501 
Salem OR 97310 

503.373.7414 

Deadline 

Written notification must be received by the Elections Division no later than 5 pm of the first business 
day after the petition is filed with the Supreme Court. 

Ballot Title Information Identify the initiative, referendum or referral the challenge was filed on. 

Caption, Subject or Number 

Supreme Court Petition Information 

Case Title 

Date Filed Method of Filing  eFiled  In Person  Mail 

Litigant Contact Information Provide the name and contact information of the individual who filed on behalf of petitioners. 

Name Contact Phone Email Address 

Petitioners Provide the name of the parties petitioning the Supreme Court for review of the ballot title. 

Name Name Name 

Name Name Name 

IP 44-2018

Starrett v. Rosenblum

6/14/18

x

Eric Winters 503-754-9096 Eric@ericwinters.com

Kevin Starrett
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Attorney General of the State of Oregon 
Office of the Solicitor General 
400 Justice Building 
1162 Court Street, NE Salem OR 97301-4096

 

DATED this 14th day of June, 2018, 

Eric C. Winters, Attorney for Petitioner 

CERTIFICATE OF FILING AND SERVICE 

I certify that on June 14, 2018 I filed this Petition to Review Ballot Title 

Certified by Attorney General by electronic filing with the State Court Administrator at 

this address:   https://appellate-efile.ojd.state.or.us/filing/ .   

I certify that on June 14, 2018 I notified the Secretary of State of the filing of the 

Petition to Review Ballot Title Certified by the Attorney General   S  3  

(   .    email to irrlistnotifier.sos@state.or.us  

I also certify that on June 1 , 2018, I served the forgoing Petition to Review Ballot Title 

Certified by Attorney General  by a paper copy mailed   to: 

 i
1   i t   11

t ,  
Chief Petitioner

i   
1  1 th t   

hi t , C 
Chief Petitioner

 p
1  E 1 th 
pp  ,  

Chief Petitioner

http://appellate.courts.oregon.gov/wps/myportal/
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