
 

  

 

 
IN THE SUPREME COURT OF THE STATE OF OREGON 

 
 
 
 
 
 

ROGER W. BEYER, 
 
Petitioner, 

 
v. 
 

ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 

Respondent.

 S065981 (Control) 
 

PETITIONERS MUNSON, 
STARRETT, BEYER, HOPKINS, 
AND DONHEFFNER JOINT 
MOTION FOR 
RECONSIDERATION OF 
SCHEDULING ORDER 

 

KEELY HOPKINS and PAUL 
DONHEFFNER, 
 

Petitioners, 
  v. 
 
ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 

Respondent. 
 

 S065989 

BRYAN DALE MUNSON, 
 

Petitioner, 
 

v. 
ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 

Respondent. 
 
 

 S065990 
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DOMINIC AIELLO and ASHA 
AIELLO, 
 

Petitioners, 
 
v. 
 
ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 

Respondent. 
 

 S065992 

KEVIN STARRETT, 
 

Petitioner, 
 

v. 
 

ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 

Respondent. 
 

 S065993 

 
PETITIONERS MUNSON, STARRETT, BEYER, HOPKINS, AND 

DONHEFFNER JOINT MOTION FOR RECONSIDERATION  
OF SCHEDULING ORDER 

 
ORAP 7.05(1)(d) STATEMENT 

 Pursuant to ORAP 7.05(1)(d), the undersigned conferred with opposing counsel 

regarding this motion.  Counsel for the Attorney General has no position on this motion.  

Joint Petitioners have not been able to learn the position of counsel for the Chief 

Petitioners on this motion.  

MOTION 

Come now Petitioners Munson, Starrett, Beyer, Hopkins and Donheffner, by and 

through counsel undersigned, and move this Court to reconsider its scheduling order 
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issued June 8, 2018 (the “Scheduling Order”).1  Specifically, the Scheduling Order 

violates Oregon Rules of Appellate Procedure 11.30(7), which requires any person 

desiring to file a motion and memorandum as an amicus curiae to do so “. . . on or 

before the date that the [Attorney General’s] answering memorandum is due.” The 

Scheduling Order violates ORAP 11.30(7) by allowing persons aligned with the 

Attorney General to file an application up to two business days after the Attorney 

General files her answering memorandum. It is the obligation of this Court to “faithfully 

and impartially discharge” its duties in following the Oregon Rules of Appellate 

Procedure.  See Or. Const. Art VII, §7. 

Further, the Scheduling Order affords these Petitioners—all opponents of IP 

2018-043 (IP 43)—less than 24 hours to review, evaluate, and formulate replies to any 

briefs filed by amici in favor of IP 43.  This is deeply unfair and unwarranted.  The 

crisis of timing here is entirely of the Chief Petitioners’ own making, and the prejudice 

should not fall on the opposing Petitioners in this case.  In choosing to file for a ballot 

title in March of this year—putatively to capitalize on public outrage following the 

heinous Parkland, Florida shooting—the Chief Petitioners here placed a risky gamble.  

Knowing full well the due date for obtaining signatures located at page 6 of the 

Initiative and Referendum Manual from the Secretary of State  

http://sos.oregon.gov/elections/Documents/stateIR.pdf, these Chief Petitioners 

nonetheless filed for a 2018 ballot measure with only a few months to obtain a ballot 

title and get it through this Court.  Indeed, Chief Petitioners filed knowing that they 

                                                            
1 A copy of this Court’s scheduling order issued June 8, 2018 is attached as Exhibit A. 
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would have to obtain 88,184 signatures before July 6, 2018, to place this measure on 

the ballot, and could be time-barred from collecting signatures at all. 

It was their choice to proceed despite this danger. 

Now, with several legitimate and weighty challenges brought against the 

certified ballot title—raising complex and significant arguments on both technical and 

legal grounds—this Court sua sponte offers a lifeline unprecedented in the combined 

several decades of opposing Petitioners’ counsel’s collective experiences with this 

Court and the initiative process.  This Court not only has allowed amici in favor of the 

measure to file days later than the Attorney General (itself a huge boon in violation of 

ORAP 11.30(7), particularly given that the Attorney General did not address even the 

significant individual objections submitted during the certification process), but this 

Court then slashes the response time for the Petitioners here to a single day from the 

filing of those amici briefs.   In practicality, the schedule allows for less than a day, 

when one considers electronic filing and the delay in transmittal of filings until they are 

accepted by the Court.  For instance, if the favorable amici filings here occur after 

business hours and are not accepted until the following morning, these opposing 

Petitioners will have mere hours to review and address any arguments raised therein, 

and all in less than five pages.  Concise writing simply does not happen in that time 

frame. 

Perhaps understanding this, counsel for the State and for Chief Petitioners have 

privately offered an alternative schedule requiring the Attorney General and Chief 

Petitioners to file by June 15, 2018, while offering the opposing Petitioners the “three 
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business days” provided by the Court in its scheduling motion.  This remains woefully 

inadequate, as it does not address the “two business days” granted to all IP 43-favorable 

amici in the scheduling order to file a brief, the source of opposing Petitioners’ deep 

reservations.  More importantly, it continues to penalize the opposing Petitioners by 

shortening their time for reply under ORAP 11.30(8) for no reason other than an 

apparent concern to the deadline problems faced by Chief Petitioners—problems 

entirely of their own making.  While this Court has an obligation to make sure its review 

is “conducted expeditiously to ensure the orderly and timely circulation of the petition 

or conduct of the election at which the measure is to be submitted to the electors,” ORS 

250.085(7), quoted in Carley v. Myers, 340 Or 222, 228, 132 P3d 651 (2006), that is 

not a reason to hamstring opponents of the ballot title with a demand that they review 

and incorporate arguments from an unknown number of parties in less than one day. 

Opposing petitioners here respectfully urge this Court to revisit and correct the 

Scheduling Order to allow opposing Petitioners their full five business days under 

ORAP 11.30 to respond to the arguments arrayed against them.  Whether that be 

through a requirement that all parties supporting the Attorney General’s certified title 

file on the same day as the Attorney General and allowing five business days thereafter, 

or whether it is by granting the five business days to Petitioners following the 

submissions of amici, that is within this Court’s justly exercised discretion.  If the 

Attorney General and Chief Petitioners wish to condense their time frame for briefing, 

that is their option to choose if they so desire.  What should not be the case is that these 

opposing Petitioners—challenging a highly technical measure presented with what they 
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argue is a fundamentally, deeply flawed certified ballot title—should be punished just 

to favorably expedite this particular measure, without any objective basis for such 

partiality. 

The current rescheduling deeply prejudices these Petitioners, and they 

strenuously object to this Court’s apparent solicitousness toward this particular 

initiative petition.  Oregon’s Constitution Article I, Section 20 prohibits favoritism 

toward any particular person or group, yet objectively, the schedule here admits of little 

else.  No other initiative known to undersigned counsel has even been “fast tracked” in 

such a manner, especially to the detriment of those objecting to the certified ballot title.  

Indeed, many petitions over the last two decades have died languishing in the ballot 

title process, several of which had been shepherded by some of the counsel appearing 

here.  There is no facial justification for treating this petition with any greater leniency 

or flexibility to the rules than those bygone attempts at direct democracy, 

notwithstanding the mandate of ORS 250.085(7)—which by implication refers to the 

decision-making process of the Court rather than the scheduling of the briefing.  Even 

then, this Court is directed to the old saw that what is undertaken in haste is most often 

regretted in leisure, and Petitioners would suggest that all necessary time be taken to 

perceive and interpret the full scope and impact of this seemingly “obvious” measure 

to the voters, no matter the impact on the timeline for circulation.  This measure is 

important enough to take the time. 

/ / / / 
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CONCLUSION 

The time needed to obtain a ballot title is the first consideration for any person 

or group seeking to put a measure before the People.  As such, the rules of this Court 

set reasonable deadlines for the judicial debate on certified ballot titles, and these rules 

are never more important than where—as here—the Attorney General has not 

addressed the reasons for ignoring the substantive, properly articulated comments 

submitted by electors of this State.  There is no justification stated or even potentially 

offered here that would ameliorate the substantial, objective prejudice inflicted upon 

these opposing Petitioners by the current schedule.  Truly, no initiative petition should 

be “more equal” than others.  

RESPECTFULLY SUBMITTED this 11th day of June, 2018. 

HARRIS BERNE CHRISTENSEN LLP 
/s/ Shawn M. Lindsay   
Shawn M. Lindsay, OSB #020695 
Attorney for Petitioners Keely Hopkins & 
Paul Donheffner 
 
VIAL FOTHERINGHAM LLP 

      /s/ Timothy Beau Ellis   
      Timothy Beau Ellis, OSB #0634347 
      Attorney for Petitioner Roger W. Beyer 
 
      ROGGENDORF LAW LLC 
      /s/ Kristian Spencer Roggendorf   
      Kristian Roggendorf, OSB #013990 
      Attorney for Petitioner Bryan Dale Munson 
 
      /s/ Eric C. Winters    
      Eric C. Winters, OSB #983790 
      Attorney for Petitioner Kevin Starrett 
 



 
 

CERTIFICATE OF SERVICE AND FILING 
 
 I certify that on June 7, 2018, I served a true and correct copy of 
PETITIONERS MUNSON, STARRETT, BEYER, HOPKINS, AND 
DONHEFFNER JOINT MOTION FOR RECONSIDERATION OF 
SCHEDULING ORDER on the following parties using the below stated method of 
service: 
 

Name/Address Relationship Manner of Service 
Attorney General of Oregon 
Office of Solicitor General 
400 Justice Building 
1162 Court Street NE 
Salem, OR 97301 

Respondent E-filing 
First-Class Mail 

Margaret S. Olney 
Bennett Hartman Morris 
210 SW Morrison St., Ste 500 
Portland, OR 97204 
 
 

Attorney for Chief 
Petitioners Walter John 
Knutson, Michael Z. 
Chana, and Alcena E. 
Boozer 

E-filing 
First-Class Mail 

Ross Day 
Day Law & Associates, P.C. 
15055 SW Sequoia Parkway, 
Suite 170 
Portland, OR 97224 

Attorney for Petitioners 
Dominic Aiello and Asha 
Aiello 

E-filing 
First-Class Mail 

 
 DATED this 11th day of June 2018. 
 

  HARRIS BERNE CHRISTENSEN LLP 
 
  /s/  Shawn M. Lindsay   
  Shawn M. Lindsay, OSB #020695 

Attorney for Petitioners Keely Hopkins &  
Paul Donheffner 
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