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The Oregon School Boards Association (OSBA) has moved this court to file an 

amicus curiae brief in support of respondent Medford School District on appeal. OSBA 

represents more than 1,400 locally elected school and education service district board 

members charged with shaping the education programs for the more than 535,000 

kindergarten through 12th grade students in Oregon. Medford School District's policy is 

based on a sample policy written by OSBA's policy department. Many school and 

education service districts have adopted OSBA's sample policy prohibiting staff from 

possessing weapons on campus. OSBA's intent is to aid the court to determine the correct 

interpretation of Oregon law that does not affect a private interest of its own, but that 

affects the interest of its membership. 

QUESTION OF LAW PRESENTED FOR REVIEW 

Does ORS 166.170 prohibit the Medford School District from having a policy 

prohibiting its employees from possessing weapons on school district premises? 

ARGUMENT 

The trial court correctly ruled that Medford School District's policy, GBJ- 

Weapons in Schools- Staff, is not prohibited by ORS 166.170. The trial court's decision is 

based on whether a school district's employment policy is considered an "ordinance." 

The trial court found the policy was not prohibited, as an employment policy does not fall 

under the plain meaning of "ordinance." The trial court noted that this conclusion was 



confirmed by legislative history. The appellant argues the trial court incorrectly 

interpreted the meaning of "ordinance" and the District's policy is prohibited by ORS 

166.170. OSBA urges the court to affirm the trial court's ruling, as ORS 166.170 should 

not be interpreted to infringe on local government employers' rights to adopt employment 

policies to maintain a safe, efficient and orderly workplace. Two principles of law, in 

addition to those set out by Judge Arnold, support the trial court's ruling. First, the 

government as an employer has far greater powers than the government acting as 

sovereign and ORS 166.170 should not be interpreted to limit local governments' 

employment decisions. Second, the decision to prohibit employees from carrying 

concealed weapons is one best left to local school boards, which will use its special skills, 

knowledge, and expertise regarding its community and local school district's needs in its 

decision-making. 

A. A distinction must be drawn between government acting as employer or as 
sovereign. 

ORS 166.170 should not be interpreted to limit the power of local governments, 

as employers, from adopting and enforcing employment policies banning weapons on its 

premises. To meet governments' goals efficiently and effectively, courts have 

consistently held that governments must have broader powers when acting as an 

employer regulating its employees than it has when acting as sovereign regulating the 

general public. See Engquist v. Or. Dep't ofAgric., 478 F3d 985,994 (9th Cir 2007), cert, 

- U S ,  128 S Ct 977 (2008) (quoting Singleton v. Cecil, 176 F3d 41 9,425 (8th Cir 

1999) (internal citations omitted)). When the government acts as a sovereign, "it reaches 

out to deal with, direct, or regulate the conduct of the citizen; in some instances against 



the will of the citizen, and often in interference with the citizen's own property or 

contract rights." US. v. General Petroleum Corp of. Cal., 73 F Supp 225,250 (D Cal 

1946). Under such circumstances, "the law requires strict boundaries . . . around the 

exercise of power . . . ." Id. In contrast, when the government acts as an employer it acts 

as a proprietor managing the internal operations of an important government function. 

See Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886,896 (1961). 

Applying the distinction between government as sovereign or as employer to ORS 

166.170, it is clear that the Oregon Legislative Assembly did not intend to limit 

government employers' rights. The Oregon Employment Relations Board ("ERByy) 

interpreted ORS 166.170 this way in its 2001 decision, Federation of Oregon Parole and 

Probation v. Washington Co., 1 9 PECBR 4 1 1 (200 1). In this case, the ERB considered 

whether a county's policy, which prohibited employees from carrying firearms on county 

property, violated ORS 166.170. The ERB determined the county's policy did not violate 

ORS 166.170 and was valid. The ERB found, when read as a whole and in context, the 

text of ORS 166.170 "indicates a legislative intent to prevent 'a multiplicity of local laws 

relating to firearms and to advance uniformity in criminal firearms regulation."' Id. at 

420 (quoting Cherry v. Municipality of Metropolitan Seattle, 1 16 Wn2d 794, 808 P2d 

746 (1 991)). The ERB further concluded that the county was prevented from enacting a 

law regarding firearms in its capacity as governing body, but "the legislature did not 

intend to interfere with the County's authority, in its administrative capacity, to adopt 

policies governing its employees' conduct." Id. 

The ERB relied heavily on a Washington state case, Cherry v. Municipality of 

Metropolitan Seattle, 1 16 Wn2d 794,808 P2d 746 (Wash. 1991), which highlights the 



distinction between the government as employer or as sovereign. In Cherry, the city 

adopted a policy prohibiting its employees from possessing concealed weapons while on 

duty or while on employer property. Cherry, who had a license to carry a concealed 

weapon, was terminated for carrying a weapon while on duty. Cherry argued that the 

policy conflicted with state law regulating licensing and possession of firearms. Like 

Oregon's law, the Washington legislature preempted the "entire field of firearms 

regulation within the boundaries of the state," unless "specifically authorized by state law 

. . . . Id. at 799. The Washington Supreme Court upheld the city's policy, holding that 

the legislature, in enacting state law "sought to eliminate a multiplicity of local laws 

relating to firearms and to advance uniformity in criminal firearms regulation." Id. at 801. 

The court found that the Washington State Legislature did not intend to interfere with 

government employers' establishment of workplace rules. Rather "[tjhe 'laws and 

ordinances' preempted [by state law] are laws of application to the general public, not 

internal rules for employee conduct." Id. at 801 (quotations in original). 

In this case, the Medford School District (District) implemented a policy 

prohibiting employees, district contractors and volunteers from possessing "a dangerous 

or deadly weapon or firearm on district property or at school-sponsored events." Medford 

School District Policy, GBJ- Weapons in Schools- Staff. The policy further states: "This 

prohibition includes those who may otherwise be permitted by law to carry such 

weapons." Id. The policy does not attempt to regulate members of the general public, 

rather, it is a narrowly tailored employment policy. This proposition is further supported 

by the policy's code "GBJ." There are universal codes used in drafting school district 

policies; policies with codes starting with "G" govern personnel issues. Policies 



regulating the public on school district grounds are coded with a "K." Thus, the District 

clearly intended its policy to regulate the conduct of its employees and not the general 

public. 

OSBA urges this court to adopt the interpretation of the ERB in the Oregon 

Parole Officers case, finding the Oregon Legislative Assembly did not intend ORS 

166.170 to prohibit employment policies regarding firearms. Like the Oregon Parole 

Officers and Cherry decisions, this case involves a local government acting in its capacity 

as employer and not as sovereign in adopting a policy that regulates its employees' 

possession of firearms while on district premises. In summary, ORS 166.170 does not bar 

government personnel policies regulating firearms and this court should uphold the right 

of a government employer to adopt and enforce such a policy. 

B. Courts should give deference to local school boards to adopt policies to meet the 
needs of its community and school district. 

OSBA urges the court to give deference to local school boards by interpreting 

ORS 166.170 to allow districts to adopt employment policies tailored to meet its district's 

needs. Courts have traditionally given deference to school board's policy-making 

authority: 'No single tradition in public education is more deeply rooted than local 

control over the operation of schools; local autonomy has long been thought essential 

both to the maintenance of community concern and support for public schools and to 

quality of the educational process." Milliken v. Bradley, 4 1 8 US 7 1 7,74 1 -742 (1 974). 

Further, local control "affords citizens an opportunity to participate in decision-making, 

permits the structuring of school programs to fit local needs, and encourages 

'experimentation, innovation, and a healthy competition for educational excellence.'" Id 




