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AMICUS CURIAE BRIEF OF THE STATE OF OREGON 

INTRODUCTION 

Under ORAP 8.15(9), the State of Oregon appears amicus curiae in this case. 

Plaintiff is a teacher in the Medford School District. She wanted to bring a handgun 

onto school premises, but doing so constituted a violation of a school district policy 

that prohibits district employees from bringing firearms onto school property. 

Consequently, she filed suit to have the trial court declare the school policy void in 

light of ORS 166.170. The school district moved to dismiss plaintiff's lawsuit and the 

trial court granted that motion. Plaintiff now appeals from that dismissal. 

The parties largely, if not exclusively, litigated the case below under 

ORS 166.170(2). On appeal, plaintiff appears to shift ground somewhat and raises an 

argument under ORS 166.170(1) as well. In plaintiffs view, ORS 166.170(1) and (2) 

preclude government employers from promulgating a policy that ensures workplace 

safety by prohibiting employees from bringing firearms to work. 

If this court reaches plaintiffs claim under (I), the state has a significant 

interest in how such policies would be interpreted. The state is one of the largest 

employers in Oregon and individual state agencies have promulgated a number of 

internal workplace safety policies that include prohibitions on employees bringing 

firearms to work. For instance, the Department of Justice has a policy that "prohibits 

firearms and weapons on all premises occupied by the Department of Justice (even for 

personnel licensed to carry a concealed weapon) and when representing the 

Department on official business," with an exception for law enforcement officers and 
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persons with special authorization by the Attorney General or the Deputy Attorney 

General. The Department of Human Services has a similar workplace violence 

prevention policy: "Items or objects that have been brought into the workplace that 

are not authorized['] and create or could create a risk of violence are prohibited. 

Examples of such items include but are not limited to * * * firearms." The Oregon 

Liquor Control Commission provides that "[e]mployees may not possess loaded or 

unloaded firearms * * * (even if they have a license to carry a concealed handgun) in 

any building, facility or worksite that the Commission owns, leases or .controls." An 

Oregon Department of Transportation policy provides that "Employees shall not 

possess loaded or unloaded firearms in any building, facility, or worksite that is 

owned, operated, leased, occupied, or controlled by the Department." 

Under plaintiffs construction of ORS 166.170(1), none of the state agencies 

that have promulgated policies like the ones set forth above should be able to do so. 

As explained below, however, ORS 166.170(1)Ã‘whil broad in its intent to prevent 

state entities from enacting laws and administrative rules relating to firearm 

possession-does not prevent government employers from implementing and 

enforcing internal policies that restrict employees' ability to bring dangerous weapons 

to the workplace. 

I That policy clarifies that "Possession of a license to carry a concealed 
handgun under ORS 166.29 1 and 166.292 does not exempt an employee from this 
policy." 



ARGUMENT 

A. ORS 166.170(1)'s text in context reveals the legislature's intent to prevent 
only state entities from enacting firearm laws, ordiances, and 
administrative rules and does not prohibit internal workplace policies. 

In determining whether ORS 1 66.1 70(1) prohibits employers from enacting 

internal employment policies relating to firearm possession, this court follows the 

familiar methodology set forth in PGE v. Bureau of Labor and Industries, 3 17 Or 

606,6 10, 859 P2d 1 143 (1 993), examining the text in context and, if ambiguity 

remains, turning to the legislative history. In this case, ORS 166.170(1)'s text in 

context demonstrates that the legislature had no intention of foreclosing the kind of 

government employer policy at issue here. Any remaining doubt as to the 

legislature's intent is resolved by consideration of the legislative history. That history 

establishes that, in enacting ORS 166.170, the legislature was concerned only with 

preventing a patchwork of different local ordinances, state laws, and administrative 

rules restricting firearm possession and use. 

ORS 166.170 provides: 

(1) Except as expressly authorized by state statute, the authority 
to regulate in any matter whatsoever the sale, acquisition, transfer, 
ownership, possession, storage, transportation or use of firearms or any 
element relating to firearms and components thereof, including 
ammunition, is vested solely in the Legislative Assembly. 

(2) Except as expressly authorized by state statute, no county, 
city or other municipal corporation or district may enact civil or 
criminal ordinances, including but not limited to zoning ordinances, to 
regulate, restrict or prohibit the sale, acquisition, transfer, ownership, 
possession, storage, transportation or use of firearms or any element 
relating to firearms and components thereof, including ammunition. 
Ordinances that are contrary to this subsection are void. 
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Under subsection (1) then, the legislature retains the sole authority to "regulate" the 

possession of firearms "in any matter whatsoever," except as expressly authorized by 

state statute. The issue in this case-as in any other case involving a government 

agency that has enacted a policy to prevent government employees from bringing 

firearms to work-is whether such a policy can be said to "regulate" the possession of 

firearms. 

As noted above, every question of statutory interpretation begins with the text 

and context of the relevant statute. Id. at 6 10- 12. This court considers "rules of 

construction of the statutory text that bear directly on how to read the text," including 

"the statutory enjoinder 'not to insert what has been omitted, or to omit what has been 

inserted." Id. (internal citations omitted). In examining the text of a statute in 

context, this court generally assumes that the legislature intended the statute's words 

to carry their ordinary meanings unless the statute suggests that the legislature 

intended different meanings to apply. Id. at 6 1 1 ; see also State v. Ausmm, 336 Or 

493,504,85 P3d 864 (2004) (court usually gives words of common usage their plain, 

natural and ordinary meaning). 

In this case, the term in question-regulate-is not defined in the statute itself. 

Thus, the term must be given its "plain, natural, and ordinary meaning." PGE, 3 17 Or 

at 6 1 1. "Regulate" is defined as "1 : to govern or direct according to rule < laws 

which - the succession of seasons>; usu: to bring under the control of law or 

constituted authority: make regulations for or concerning < - the industries of a 

country> 2 a: to reduce to order, method, or uniformity: REGULARIZE <one's 
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habits> b obs: DISCIPLINE 3: to fix the time, amount, degree or rate of (as by 

adjusting, rectifying) <- the pressure of a tire[.]" Webster 's Third New Int 'I 

Dictionary, 19 13 (unabridged ed 2002). 

That definition of "regulate" demonstrates that ORS 166.170(1)'s prohibition 

on "regulating" firearms extends only to those rules that carry the force of law. 

Internal employment policies do not, as the definition of "regulate" contemplates, 

carry with them the force of law; such policies are not "laws which regulate" the 

possession of a firearm, nor are they "regulations for or concerning" the possession of 

firearms. Rather, those policies simply reflect internal decisions by employers to 

ensure workplace safety by prohibiting the possession of firearms at work.2 

And employers unquestionably have the ability to make those types of internal, 

workplace-safety decisions and adopt policies reflecting those decisions. Courts have 

long recognized that the government agency's role as a law maker is fundamentally 

different from its role as an employer. See e.g. Waters v. Churchill, 5 1 1 US 66 1,679- 

80 (1994); see also Cafeteria & Restaurant Workers Union, Local 473 v. McElroy, 

367 US 886,896 (1961) (noting difference between government action to manage its 

own internal affairs and action "to regulate or license"). Indeed, as the Court 

explained in Waters, "the government as employer * * * has far broader powers than 

does the government as sovereign." Waters, 5 11 US at 67 1 (emphasis added). 

Many, if not all, of those policies are enacted under the power vested in 
the agencies by enabling statutes, which vest in the director of the agency or hisher 
designee the authority to promulgate policies to manage the workforce or carry out 
the agency's statutory duties. 
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ORS 166.170(1), by prohibiting only that which "regulates" firearm possession, 

allows government employers to continue to manage their internal affairs by drafting 

and enforcing policies, including policies that prohibit employees from bringing 

firearms to the workplace. 

ORS 166.170(1)'s text thus supports the conclusion that employers remain free 

to create internal workplace policies. Moreover, subsection (1)'s text in context 

provides farther support for that conclusion. As noted, ORS 166.170(1) vests in the 

Legislative Assembly the sole and exclusive power to regulate the possession of 

firearms. That is, ORS 166.170(1) is a broad pre-emption statute that prohibits any 

state actor from enacting that which has the force of law. Subsection (2) builds upon 

that general theme and specifically prohibits cities and local governments from 

enacting ordinances related to firearm possession except as expressly authorized by 

state statute. The statute's context thus reveals the same intent that the text reveals, 

that is, an attempt by the legislature to exclusively occupy the field of firearm 

regulation. Whether that regulation comes in the form of administrative rules or laws 

or, as subsection (2) specifies, local ordinances, no government body is permitted to 

interfere with the Legislative Assembly's policy desire to be the exclusive source of 

such regulations. In contrast, an internal workplace policy does not contradict nor 

interfere with that legislative policy choice. 

As additional contextual support, it bears noting that ORS 166.170 is part of 

the Oregon Criminal Code. Its placement in the criminal law provides further support 

for the proposition that in enacting that statute, the legislature was not concerned with 



7 

internal workplace policies (which, if violated, are not punishable as a criminal 

violation) and was instead concerned with standardizing laws and ordinances that 

criminalized use and possession of firearms. 

In sum, ORS 166.170 is a preemption statute that prohibits government entities 

from passing laws and ordinances or adopting administrative rules relating to firearm 

possession as an exercise of governmental regulatory authority. An internal 

government employer policy that prohibits employees from possessing firearms at 

work simply does not fall within the parameters of the statute. 

B. ORS 166.170's legislative history supports the conclusion that internal 
government employee policies are not preempted. 

ORS 166.170(1)'s legislative history further supports the conclusion compelled 

by the text in context, namely that ORS 166.170 does not preempt internal 

government employment policies. Only when the statute is capable of multiple 

constructions that are not "wholly implausible" may courts resort to legislative history 

and, if necessary, other aids to assist in its construction. Owens v. W D ,  3 19 Or 259, 

268, 875 P2d 463 (1994) (resort to legislative history is unnecessary unless alternative 

interpretations are "wholly implausible"); PGE, 3 17 Or at 6 1 1 - 12. As explained 

above, ORS 166.170's text and context amply demonstrate that the legislature never 

intended to interfere with an employer's ability to promulgate workplace safety 

policies. Therefore, this court need not consider the legislative history. 

However, should the court consider the legislative history here, it serves only 

to support the conclusion above, namely, that the legislature intended ORS 166.170 

only to preempt local governments' abilities to enact laws or ordinances with respect 



to firearm possession and does nothing to affect an employer's ability to establish 

internal workplace policies. For instance, in discussions before the House Committee 

on Judiciary, Subcommittee on Civil Law and Judicial Administration, House 

Representative and Chair Parks noted that "the purpose of the bill is to allow the state 

to make" the rules about firearms. Minutes, House Committee on Judiciary, 

Subcommittee on Civil Law and Judicial Administration, March 23, 1995, page 6. 

When Representative Naito asked whether a city ordinance with respect to an 

individual "carrying a loaded gun openly" would be prohibited, Representative Parks 

responded that, "This bill does not say that the carrying of a loaded weapon cannot be 

prevented. It says that this is an issue of the rights of people and should be the same 

in every locality. The state should regulate this issue as a state wide issue[.]'' 

Id. at pages 6,7. Representative Tiernan elaborated: 

There are unique problems when there are different laws all over 
the state[.] There [are] problems with having different laws concerning 
different kinds of guns, loaded or unloaded, when traveling around the 
state. We need to have one rule so that people can carry their weapons 
with the insurance that they won't have violate[d] different jurisdiction 
laws. 

Id. at page 7. 

During a work session on the bill before the House Committee on Judiciary, 

Chair Parks, in response to a question from Representative Courtney about whether 

the bill was a "gun control bill[,]" responded: "Yes it gives gun control regulation to 

the state of Oregon rather than local jurisdictions." Minutes, House Committee on 

Judiciary, April 3, 1995, page 4. Chair Parks added that the "intent of the bill is to 
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recognize the constitutional rights of lawful owners of firearms and to regulate them. 

in a uniform manner throughout the state." Id. 

During a public hearing on the bill, Representative Bill Markham testified in 

favor of the bill and noted that gun laws must protect gun owners as they travel 

through the state." Minutes, Senate Committee on Rules and Elections, May 17, 

1995, page 3. Various citizen and political groups submitted letters, and while the 

letters differed with respect to position on the bill, both sides noted that the issue was 

one of preemption designed to prevent a "patchwork" of local restrictions across the 

state. See e.g. House Committee on Judiciary, Subcommittee on Civil Law and 

Judicial Administration, March 2, 1995, Exhibit A, Senate Committee on Rules and 

Elections, May 17, 1995, Exhibit A, Vote Explanation for HI3 2784, Exhibit A. 

The legislative history, therefore, reinforces the conclusion compelled by the 

statute's text and context, namely that ORS 166.170 serves to standardize firearm 

regulation by reserving the exclusive authority to so regulate in the Legislative 

Assembly. The legislature wanted to avoid citizens having to worry about a 

patchwork of local laws and ordinances when they traveled throughout the state with 

firearms. More importantly, however, the legislative history reflects that the 

legislature's intent behind enacting ORS 166.170 was unrelated to, and unconcerned 

with, internal employer policies prohibiting the possession of firearms by employees. 

CONCLUSION 

For the foregoing reasons, this court should affirm the trial court's dismissal of 

defendant's case because ORS 166.170(1) does not preempt the authority of state 



agencies and local governments, acting as employers, to adopt policies prohibiting 

workplace possession of firearms by employers. 

Respectfully submitted, 
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Solicitor General 
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